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IN THE SUPREME COURT OF THE STATE OF IDAHO
IN THE MATTER OF THE ESTATE OF:
DONALD LEE TAYLOR.

Docket No. 404 79

JEFFREY L. TAYLOR,
Petitioner-Appellant/Cross Respondent,
vs.

MICHAEL JOSEPH TAYLOR, Personal
Representative of the Estate of Donald Lee
Taylor,
Respondent-Cross Appellant.

RESPONDENT-CROSS APPELLANT'S REPLY BRIEF

Appeal from the District Court of the Fourth Judicial District of
the State of Idaho, in and for the County of Ada
Honorable Kathryn A. Sticklen Presiding
ATTORNEYS FOR PETITJONERAPPELLANTICROSS RESPONDENT
Jeffrey Taylor
Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
Telephone: (208) 345-7832
ISB No. 1626

ATTORNEYS FOR RESPONDENT-CROSS
APPELLANT Michael Taylor
Joseph H. Uberuaga, II (juberuaga@eberle.com)
Eberle, Berlin, Kading, Turnbow & McK.lveen,
Chartered
1111 West Jefferson Street, Suite 530
Post Office Box 1368, Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542
ISB No. 2348
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Preliminary Note: With respect to the central issue in this case, i.e., the propriety of
summary judgment in favor of Michael Joseph Taylor, Personal Representative of the Estate of
Donald Lee Taylor ("Michael"), Michael rests on his Brief filed May 16, 2013.

This brief

focuses on the issues of standard of review and attorneys fees.
ARGUMENT
1.

Summary Judgment - Standard of Review.
On June 21, 2013, this Court issued its decision in Pelayo v. Pelayo, 2013 Opinion

No. 76, p.3 (2013). In that decision, the Court clarified the standard of review, as follows:
When this Court reviews the decision of a district court sitting in its
capacity as an appellate court, the standard of review is as follows:
"The Supreme Court reviews the trial court (magistrate) record to
determine whether there is substantial and competent evidence to
support the magistrate's findings of fact and whether the
magistrate's conclusions of law follow from those findings. If those
findings are so supported and the conclusions follow therefrom and
if the district court affirmed the magistrate's decision, we affirm the
district court's decision as a matter of procedure."

Bailey v. Bailey, 153 Idaho 526, 529, 284 P.3d 970, 973 (2012)
(quoting Losser v. Bradstreet, 145 Idaho 670, 672, 183 P.3d 758,
760 (2008)). Thus, this Court does not review the decision of the
magistrate court. Id "Rather, we are 'procedurally bound to affirm
or reverse the decisions of the district court."' Id (quoting State v.
Korn, 148 Idaho 413,415 n.1, 224 P.3d 480,482 n.l (2009)).
Prior to Losser, when this Court reviewed a district court acting in
its appellate capacity the standard of review was: ''when reviewing
a decision of the district court acting in its appellate capacity, this
Court will review the record and the magistrate court's decision
independently of, but with due regard for, the district court's
decision." Losser, 145 Idaho at 672, 183 P.3d at 760. After
Losser, this Court does not directly review a magistrate court's
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decision. Id Rather, it is bound to affirm or reverse the district
court's decision. See Bailey, 153 Idaho at 529, 284 P.3d at 973;
Korn, 148 Idaho at 415 n.1, 224 P .3d at 482 n. l .
As seen in the record, there was substantial and competent evidence to support the
Magistrate Court's findings of fact. It is clear that the Magistrate Court's conclusions of law
follow from those findings. As the District Court affirmed the Magistrate Court's decision, this
Court should affirm the District Court's decision as a matter of procedure and find that PetitionerAppellant/Cross Respondent Jeffrey Taylor ("Jeffrey") failed to present any evidence that the
decedent lacked testamentary capacity at the time of the execution of the August 2, 2010, Will.
2.

Attorneys Fees.

After the Magistrate Court entered its Order Granting Michael's Motion for Summary
Judgment on August 8, 2011, Michael filed a timely Motion to Approve Personal
Representative's Request for Fees and Costs, along with a supporting Memorandum and
Affidavit on August 10, 2011. (R., p. 180-98). The Magistrate Court never set a hearing or
issued a decision on Michael's request for attorneys fees against Jeffrey prior to the filing of
Jeffrey's Notice of Appeal to the District Court. Michael asked the District Court to award
attorneys fees as Jeffrey, without addressing the elements required to show a lack of
testamentary capacity, again argued there was a genuine issue of material fact as to Donald Lee
Taylor's ("Donald") testamentary capacity at the time he signed his Will.

(R., p. 236-37).

Michael requested an award of attorneys fees against Jeffrey pursuant to Idaho Code § 12-121
and Rule 41 of the Idaho Appellate Rules. On November 20, 2012, Michael also included a
request for attorneys fees in his Notice of Cross Appeal:
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Whether the District Court erred in denying the Respondent/CrossAppellant' s request for attorneys fees where PetitionerAppellant/Cross-Respondent' s claims failed as a matter of law,
since Petitioner-Appellant/Cross-Respondent did not submit any
evidence that the Decedent lacked testamentary capacity at the
time of the execution of his will.
(R., p. 273).
In Michael's opening brief, he stated that an additional issue on appeal was "Whether
Michael is entitled to attorneys fees against Jeffrey pursuant to Idaho Code§ 12-121 and Rule 41
of the Idaho Appellate Rules." The Argument section of the brief asserts that Michael is entitled
to attorneys fees at the District Court and Supreme Court levels, as Rule 41 of the Idaho
Appellate Rules is made applicable to district court appellate proceedings by Rule 83(x) of the
Idaho Rules of Civil Procedure.
Jeffrey now alleges, "It does not appear that respondent/cross-appellant Michael is
appealing the district court's denial of attorney fees incurred in the intermediate appeal."
(Appellant's Reply Brief, p. 2). To the contrary, Michael's Notice of Cross Appeal and briefing
clearly assert that the District Court erred in denying Michael's request for attorneys fees, since
Jeffrey did not submit any evidence that the decedent lacked testamentary capacity at the time of
the execution of his Will.
Michael maintains that he is entitled to attorneys fees against Jeffrey for attorneys fees
beginning with fees for Michael's defense of Jeffrey's litigation at the Magistrate Court level. In this
litigation, Jeffrey has just repeated the same arguments without success at each level of appeal.
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The Magistrate Court did not have the opportunity to consider the issue of attorneys fees, as
its decision was appealed. Accordingly, this Court should affirm the decision of the District Court,
acting in its appellate capacity, on the substantive legal issue of testamentary capacity, and remand
the issue of attorneys fees below to the Magistrate Court consistent with this Court's decision.
Generally, fees under Idaho Code§ 12-121 "are subject to the district court's discretion."

Garner v. Povey, 151 Idaho 462, 467, 259 P.3d 608, 613 (2011). It is unclear whether the same
standard applies when the District Court is acting in its appellate capacity, but even under that
standard the District Court erred. The appeal to the District Court by Jeffrey raised no new
issues and failed to deal with the established elements required to show lack of testamentary
capacity. Thus, the District Court abused its discretion by failing to award fees to Michael.·
Certainly Michael is entitled to an award of attorneys fees on appeal to this Court under§ 12121, which provides that "in any civil action, the judge may award reasonable attorneys fees to the
prevailing party." The section "permits the award of attorneys fees to the prevailing party if the court
determines the case was brought, pursued or defended frivolously, unreasonably or without
foundation." Commercial Ventures, Inc., v. Rex M & Lynn Lea Family Trust, 145 Idaho 208, 21819, 177 P.3d 955, 965-66 (2008). As stated by this Court in Pelayo:

In this case, Bertha is the prevailing party and we find that Pedro has
pursued this appeal frivolously and without foundation. He has
merely retreaded arguments made without success below. We are
asked to second-guess decisions that were properly made by the
magistrate judge and upheld by the district judge. Accordingly,
Bertha is entitled to attorney fees under LC. § 12-121.
2013 Opinion No. 76, p. 14.
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Jeffrey simply asks this Court to second-guess the decisions of the Courts below with no
basis for his retreaded arguments.

CONCLUSION
Michael never received a decision from the Magistrate Court as to Michael's entitlement to
attorneys fees in this matter. Both the Magistrate Court and the District Court found that Jeffrey
presented no evidence showing any genuine issue of material fact that Donald lacked testamentary
capacity on August 2, 2010, the date of execution of his Last Will and Testament. Thus, there is
no genuine issue of material fact, and Michael was entitled to judgment as a matter of law. Jeffrey
has repeated the same arguments at three levels of appeal, while at the same time presenting no
evidence of lack of testamentary capacity. Such action should result in a finding that this litigation
and appeal to the District Court and this Court were brought :frivolously and without foundation,
and that Michael is entitled to attorneys fees against Jeffrey under Idaho Code §12-121 and Rule

41 of the Idaho Appellate Rules.
DATED this ~ d a y of July, 2013.

EBERLE, BERLIN, KADING, TURNBOW &
McKLVEEN,CHARTERED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the£.day of July, 2013, I caused to be served two (2)
true and correct copies of the foregoing document upon the following individual(s)/entity(ies),
by the method indicated, and addressed as follows:
Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83 713

[ x] U.S. Mail, Postage Prepaid
[ ] Hand Delivery
[ ] Facsimile
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